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<!I" ~~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-120-2017-18
~ 26.10.2017 ufRl'a at ark Date of Issue-~--

fl3 io snrga (sr4ta) rrRa '
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Superintendent. Div-Ill ~~ 'WP, Ahmedabad-1 am ufRl' ~ ~ x'i MP/20/Supdt-Adj/Div-
1II/2016-17 Reita: 1/27/2017, fa
Arising out of Order-in-Original No. MPI20/Supdt-Adj/Div-III/2016-17 Reita: 1/27/2017 issued by
Superintendent Div-Ill Central Excise, Ahmedabad-I

379lcaaaf atn viu Name & Address of the Appellant / Respondent

Bodal Chemicals Ltd
Ahmedabad

al{ a1fr z r@is srer sriis srrs <lm'JT t 'ITT a z 3mar #a uR zenRef Rt aa;gr sf@a7l at
~ m TR'Jarur 3lfm·mWf cfR -ITTITTIT % t

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'lTim m'PR 'PT~arur~
Revision application to Government of India :

(«) trsea gen 3f@RI, 1g94 #6t arr rRt aa mg mit a aR i pita Ir <ITT ~-'i:TRT ~ >12l>I ~
er, atcrmr~arur ~ W:TA ~. 'lTim m'PR, fctrn~. m;Rcf fcrwr, 'clT~ +iR;@, i31lcFf· cft'Cf 'lf<A, 'ffilq -iwf, ~~
: 110001 <ITT~ 'G!AT ~ I
(i) A revision appl,ication lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 o 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) <TT&" ma al zif # ma sra qt ifnra fa#t quern zu 3rr la i m fcITT:lT ~ ~ ~
avg7Imt undg mf ii, zu f0ft wsml zur werark ag fa aa i zat fa»ftuzrat ma at 4ha
mast(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside .India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(<!f) ~:rffi'f "<ff ~ fc!Rfr· ~ mm fuffa r TR m mlfa#fur sqitr zca aa l=f@ u 3qTaT

gc #Remmit ara #a f@ht#t ng at 72rRuff &1

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the g·oods which are exportErd-
to any country or territory outside India.

(<T) ~~ <ITT ':f.lCfR fcl,q· mr and #as(hue zuer #j) fuf fan far re 3t

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

3ifa snaa #6t 3,Tr yc # :r@R "<ff fu"C! uh sq@h fez mrg 6{& st ha arr?r it gr err vi
fr # gal@n ngaa, 3ft ar aRa atr w zn a fa a#f@Rm (i2) 1998 II 109 TT
~ fcl,q 7N NI

(d) Credit .of qny duty allowed to be utilized towards payment of excise duty on final
prod·ucts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 Q
of the Fin.ance (No.2) Act, 1998. ·

(4) ab4tu snaa yea (rfa) Rarr4al, zoo Ru o oif Raff{e +a ign g;-s i at vii i,
fi 3TlmT "cB: 4fa 3merhf fat ft l=!IB "<ff fl G-mar zi 3rd) am2n Rt at-at 4fji "ffl2T
~~ 3Wfq,i fcl;m \ilFIT 'c!li6q 1 Ur er arr z. a qarnf a sift rr 3s-¢ Re4fRa 6t <ff :r@R
#qd# merr-s am #l uf ft git afg

The above application shall be made in duplicate in Form No. EA-8 as sp~cified under
R_ule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ftfcl-wr &fcR.:r "<ff "ffll?.T Ggi yica van va alaqt zI ffl' •'cpl'f "ITT cTT ~ 200/- -q,'R=f :r@R cffr ~
31Tx ii ica va gsGr a unrr &t cTT 1000/- at tr @7rat #l Gr;1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

mn grcn, tuqrye vi hara an94ta mrnf@ranqf r9-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atu urea zca 3rf@~zu, 1944 #t ear 36-41/3s-z siaf--

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

rjctt1f&1Rsla ~ 2 (1) cp if ™~ m-m clft" a1fr, 3r9hat a mm i v4tr yen, is
snraa zyca gi hara arflta zmzmf@aw (Rrec) at uf?a &#tu 4feat, rsnrara i it-20, q
##ea sRua mm,rug, aruit +lz, 31a1ala-380016

.o

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of. Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at leasfshoi.Jld be acc0mpanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is Lipto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the p,lace where the bench of
the Tribunal is situated.

(3) zf z cm? i a{ pr arr?vii nor wnw ear ? it rt pa sitar # fg #tr grarTfa
in fcm:Tr Gar aR z rszr # zha g ft fh @'&]" 1TTfr fflaa # fgzrenRerf 3rah#z
nqTf@raw at ya srft u {trval at ya am)a fhza unar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. ·100/- for each. ·

0

0

(4)

(5)

(6)

rznrczu yens sf@fr 197o zqm vigil@era #l~-1 a 3iafa fiff fag 3Fara 3Ira za arr qenfenfa Rufus nf@rat # am?r i a ur?ls a6 van wf 'Cfx xii.6.50 tl"fl' cJ?l .-illl!IC'lll ~

[ease cu ~hr a1Re I

One copy of application or 0.1.0. as the case may be, and·the order of the adjournment
authority shall. a court fee stamp of Rs.6.50 paise as prescribed under scheduled,.! item
of the court fee Act, 1975 as amended. ,:;.-

za 3it vi@r mi at firura ar fuii at sir 9 ezn anaffa fhn star & uiift gee,
a4haUn rca vi hara ar4#)r =rza1fear (riff@fen) fr, 4os2 # ffea &1

Attention in invited to the rules covering these and other related matter contended in the .
Customs, Excise & Service Tax Appellate Tribunal (Procequre) Rules, 1982.

v#mar zyc, a4tasna zyc ya ara ar9#la nnf@rawr (free), a uf sr4al#a i
a4er iiir (Demand) gd is (Penalty) pl 1o% r4 sa a 2Garf ? aria, 3rf@eaau ra sci 1o

I • ; • • •, • ,. ~ ~ ('\ • • •• ""~.t • , ':' • -

c!iU$~ % l(Sec:tion 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a#ctr 3ear era 3itarah3iaura, nf@ztar "afcrRtnia"Duty Demanded) - ·
,:>

(i) (Section) is 1uphasfeffa@;
(ii) faarrhcrdz#ez if@r;
(iii) hrd3fezer#iiafr 6ha&er urw.

> zrgq±sa'ifar4ta' iist q4sr stari,3r41' a1fra #fvqaa amfern&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 19_94)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.·

zsz 3Tar # ,f 3r4l If@rawr# mfa'I' 'a1IT \W<f; 3rzrar ercs z avg faa@a gt at sir fa mg \W<f; c):;'

10%3l'l@Tafr 2it rzi aa us RaarRa it as avs t' 10%3l'l@Taf 'Cf{~ ;;ff~ ~I
,:> • ,:>

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and· penalty are in dispu p.e. here
penalty alone is in dispute." ~uTRA

" <!' g>;.. ~ ~
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F.No.V2(32)121/Ahd-1/16-17

ORDER-IN-APPEAL

M/s Badal Chemicals Ltd, Unit-I, Plot No.110, GIDC, Vatva, Ahmedabad 45
. .

[henceforth, "appellant") has filed the present appeal against the Order-in-Original

No.MP/20/Supdt-Adj/Div-III/2016-17 dated 27.1.2017 (henceforth, "impugned
. . . ... .

order") passed by the Superintendent, Central Excise, Div-III, Ahmedabad-I

(henceforth, "adjudicating authority").

2. Briefly stated, the facts leading to present appeal are that a show cause notice.. . .

was issued to the appellant on 2.5.2016 raising total demand of Rs.1,02,881/- on

following reasons-

(i) Cenvat credit of Rs.73,834/- taken on 'paints' during Apr 2015 to Sep 2015

was proposed to be denied on the ground that it was not an input in terms of

rule 2(k) of the Cenvat Credit Rules, 2004.. . ,•

(ii) Cenvat credit of Rs.11,930/- taken on CI Castings, HR Plates, Bars, CR Sheets,

etc. during Apr 2015 to Sep 2015 was sought to' be denied on the ground that
. . : .

these goods were neither inputs nor capital goods.

(iii) Cenvat credit of Rs.12,923/- taken of service tax paid on freight charges paid

for transporting the waste material (spent acid) to the effluent treatment

plant and charges paid for treatment of this waste material in the effluent

treatment plant was proposed to be denied on the ground that outward

freight beyond place of removal was excluded from the definition of input

service and that treatment of waste material had no nexus with the

manufacture of final products.

(iv) Non-payment of central excise duty for the period Apr 2015 to Sep 2015 on

the clearance of MS Scrap.

2.1 The show cause notice was adjudicated vide impugned order. The demand

involved in credit taken on paints was dropped and remaining (Rs.29,047) was

confirmed. Further, interest on the demand confirmed was ordered to be recovered

and a penaity of Rs.5,000/- was imposed under rule 15(1) of the Cenvat Credit

Rules, 2004 read with section 11AC(1)(a) of the Central Excise Act, 1944. The appeal

filed is against the demands confirmed and penalty imposed.

3. In the grounds of appeal, the main points, in brief, are as follows-

3.1 Appellant states that treatment of waste material (spent acid) is a statutory

requirement under pollution control laws; that such treatment being essential • .a a@N
>eon cs, "%3,\

t FF I d t t t t · · f,<:. .,..... 14
"'"' ·manuuac ure o ma pro uc as a s a u ory requirement, transportaton cgaIs: v%3y ·%

treatment charges are covered under input service category. That it is"t
~. '-,~-· .'.t,':J• 9'+:· es° •g,, , So,c . .
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F.No.V2(32)121/Ahd-1/16-17Pee
apply exclusion clause under para (BA) anipara (C) . of' the definition of input
service under rule 2(1) ibid.

3.2 With regard to credit on HR Plates, MS Bars, etc., appellant submits that it is
not the case of the department that these goods were not used in the factory of

manufacture. Appellant adds that the Explanation to rule 2(k) inserted vide
Notification No.16/2009-CE(NT) and taken as support to deny the credit did not
find place after amendment in the definition of rule 2(k) w.e.f. 1.4.2011. Appellant
argues that the adjudicating authority has not followed thejudicial pronouncements
whereby it has been held that MS Angles, Bars, Channels used for repairs of capital
goods in the factory are admissible for Cenvat credit under the category of capital

goods.

0

3.3 With:regard-to demand of excise duty on scrap said to have been generated
from scrapping of capital goods, appellant states that burden to prove that scrap

was generated from capital goods on which Cenvat credit was taken is on the
department. As per appellant, rule 3(5A) of the Cenvat Credit Rules, ,2004 is

applicable only when capital goods are cleared as waste and scrap and that was not

the case.

M •

3.4 According to appellant, interest is inapplicable in view of amendment in the
interest provisions w.e.f. 1.4.2012. Appellant.has also objected to the imposition of.. . . _,. . .. ' , . -·;.

penalty.

4. In the personal hearing held on 13.9.2017, Shri N_ K Tiwari, Consultant

represented the appellant and reiterated the grounds of appeal.

0 4.1 After the. personal hearing was held on 13.9.2017, the appellant has given
some additional submission in his letter dated 20.9.2017 and has attached sales

invoices in reference to sale ofwaste and scrap.

5. I have carefully gone through the appeal papers and other documents
submitted by the appellant. Three different issued are involved, hence I take them

up sequentially.

5.1 Credit on transportation and treatment ofwaste material - As defined in

rule 2(1) of the Cenvat Credit Rules, 2004, 'input service' means any service used by a

manufacturer, -whether directly or indirectly, in or in relation to the manufacture of

the final products and clearance of jinai products upto the place of removal. As
.a.ta.as.a.

submitted by the appellant, treatment of factory waste is a statutory req~
under pollution control laws and since appellant does not have in-house ig .a

s ss'E 5
3



F.No.V2(32)121/Ahd-1/16-17

Cenvat credit to the appellant as the services used are in relation to manufacture of

facility, a common treatment facility outside factory was used. The service tax paid

on transportation and treatment charges in this regard should be available as
• y ". • •• •

. . . .

final products in the sense that effluent waste is generated during manufacturing

activities and manufacturing cannot be carried out without complying with the

pollution control laws. The definition of input service ccvers a wide range of

services used in relation to the business of manufacture of final products, be it prior

to the manufacture of final products or after the manufacture of final products.

5.1.1 In the case of Commissioner of C.Ex. & Service Tax (LTU) v. Lupin Ltd [2012

(285) E.L.T. 221 (Tri. - Mumbai)], hon'ble Tribunal, relying on the decision of

Bombay High Court in the case of CCE Nagpur Vs Ultratech Cements Ltd [2010 (260)

ELT 369 (Born.)], has allowed the Cenvat credit on waste management service used

to remove the waste from the factory premises and transport the same to the

. effluent treatment plant, considering that since waste management is an integral

part of manufacturing process, the manufacturer is entitled for Cenvat credit. The

appellant has also quoted a Tribunal's order no.A/11047/2015 dated 21.7.2017 in

the case of Kanoria Chemicals & Industries Ltd, however, copy of the same has not

been supplied.

0

5.1.2 Therefore, services used for transportation of waste and treatment thereof in

a treatment plant outside the factory are covered in the definition of input service

and the appellant has rightly availed the credit of service tax paid thereon.

5.2 Credit on MS bars, angles, plates, etc. - The goods in dispute were used for
t •

repairs of capital goods as noted in the impugned order. In support of the argument
t • . • • ~ .•

that credit is allowable, the appellant has quoted two orders of CESTAT, Ahmedabad
. '

in their own case - Final Order No.A/12081/2017 dated 28.8.2017 and Order

No.A/12095/2017 dated 28.8.2017. In both theses orders, Hon'ble Tribunal has

allowed the Cenvat credit of duty paid on MS Channels, MS Plates, MS Angles, etc.

used for repair and maintenance of the capital goods installed in the factory. I quote
as under the paragraph 4 of the CESTAT orders for easy reference-

0

4. I find that the dispute centers around the eligibility of CENVAT credit

of the duty paid on the disputed items used within the factory for repair and

maintenance of the capital goods, as per the definition of 'input' as prescribed

under Rule 2(k) of CCR, 2004. This issue has been considered in the

judgments of the cases of Kisan Sahkari Chii Mills Ltd Vs. Commissi6fer/>smt «s,,oo,
Central Excise, Lucknow 2013(292) ELT 394 (Trib.-Del:)], Comrr/fti- "~el~'£. r.q_.\0-~~

Central Excise, Customs & Service Ts. vsawanner vs. naff ± aa.ii4ii@? £=l. "», w
Ltd. 2016 (343) ELT 527 Tri.-Bang) and Sarjoo sahkani chtMs!ks,' $·.%y

. ~-
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Commissioner of Central Excise, Lael#G$ 2009 (248) ELT 559 (TH.- Del.)

This tribunal in Kissan Sahakari Chini Mill Ltd's case[Supra) after analyzing

the principle oflaw observea'~·s follows: .:,·

"5. I have considered submissions from both the sides and perused the
records. I find that the issue as to whether the goods used for repair and
maintenance of plant and machinery are eligible for cenvat credit,
stands decided in favour of the Appellant by Hon'ble Rajasthan High
Court in the case of Hindustan Zinc Ltd. (supra) wherein Hon'ble High
Court has held that MS/SS plates used in the workshop meant for repair
and maintenance of the plant and machinery's would be liable for cenvat
credit and also by the judgments of Hon'ble Chhattisgarh High Court in
the case of Ambuja Cements Eastern Ltd., Vs. Commissioner of Central
Excise (supra) and Hon'ble Karnataka High Court in the case of
Commissioner of Central Excise Vs. Alfred Herbet (India) Ltd .. (supra)
wherein Hon'ble High Court have held that the inputs used for repair
and maintenance of plant and machinery would be eligible for cenvat
credit The learned departmental representative has cited a contrary
judgment of Hon'ble High Court of Andhra Pradesh, in the case of Sree
Rayalassem Hi-Strength Hypo Ltd Vs. Commissioner of Customs &
Central Excise, Tirupati reported in 2012 (278) E.L.T 167. Since three
High Courts as mentioned above, have held that the inputs used for
repair and maintenance of plant and machinery are eligible for CENVAT
Credit, I am of the view that it is these judgments which have to .be '
followed.

5.2 · The Apex Court in the case of J.K. Cotton SPG & WVG Mills Co. Ltd.
V. Sales Tax office reported in 1997 (91) E.L.T 534 (S.C) ., interpreting
the scope of the expression - "In the manufacture of goods" In Section
8(3) (C) of the Central Sales Tax Act, 1956 has in para 9 of the judgment
held that this expression would cover the goods used in any
process/activity which is so integrally connected to. the ultimate
manufacture of goods without that process or activity, even if
theoretically possible, is commercially inexpedient. The scope of the
expression used in the definition of 'Input' in Rule 2 (k) of the Cenvat

· Credit Rules. 2004 - "used in or in relation to manufacture ,of final'products, whether directly or indirectly and whether contained the final
products or not" is much wider than the scope of the expression "used in
manufacture of " and therefore the expression. - "used in manufacture
of" and therefore the expression - "used in or in relation to manufacture
of final product', whether directly or indirectly" in the definition of input
in Rule 2(2) would cover all the goods whose use is commercially
expedient in manufacture of final products.

· 5.3 Repair and maintenance of plant and machinery is an activity
without which smooth manufacturing is not possible. Commercially,
manufacturing activity is not possible with malfunctioning machines, ·
and leaking tanks, pipes and tubes. Therefore the activity of repair and
maintenance of plant and machinery is an activity which has direct
nexus with manufacture of final products and the goods used in this
activity would be eligible for CENVAT credit. For eligibility of an input
for Cenvat credit what is relevant is whether the activity in which that
input is used has nexus with the manufacture of final product and the
nexus has to be determined on the basis of criteria as to whe_tlle~1q;­
activity is commercially essential for manufacture of the final wefui_etsil.'i c/fw.-- ° "', 9e A.> w .a

R 8 A'i o­ss>%5,'{cl~ ""'1'0,..._,. $'409 $
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Thus, the. issue already stands decided by CESTAT, Ahmedabad in favour of the
..

appellant and therefore same benefit has to be allowed in the present case also.

5.3 Excise duty on MS scrap - As per appellant, the scrap was generated from

scrapping of supportive structures, tubes and pipes, and scrap generated from MS

Angles, Channels used for repairs of plant and machinery. According to appellant,

scrap was not generated from the capital goods on which Cenvat credit was taken.

Appellant has provided copies of some invoices where description of goods shows

MS scrap, MS scrap from structure support, MS pipes, MS bars, MS plate, MS angle,

sc.rap of plastic bags & liners, etc. Thus, with regard to MS scrap, it is not clear

whether scrap was generated from the scrapping of capital goods. Also, there is

nothing in the impugned order to establish that MS scrap sold was generated from

scrapping of capital goods on which Cenvat credit had beeri taken. Therefore, in

absence of any proof that scrap sold was generated from scrapping of capital goods

onwhich Cenvat credit had been taken, there is no reason to demand duty of excise'.

6. In view of above, confirmation of demand involved in aforesaid three issues

is liable to be set aside. Recovery of interest or imposition of penalty is also wrong

when the main demand has failed to survive. Accordingly, the appeal is allowed.

7. 3r41ai aarrz#a 3r4tar feqzrl 3qlaaa#farsrar&I
The appeal filed by the appellant stands disposed of in above terms.

a?
(3#r gin)

h.-3hzra3nrrar (3r4le)
.:)

Date: - {o·2st7
Attested.dolt­(Sawarannudda)
Superintendent
Central Tax (Appeals)
Ahmedabad

By R.P.A.D.
To,
M/s Bodal Chemicals Ltd, Unit-I,
Plot No.110, GIDC, Vatva,
Ahmedabad 45
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Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad - South.

. 3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-III, Ahmedabad- South.5erame
6. P.A.
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